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The Supreme Court accepted jurisdiction over three separate original action petitions, each of             
which challenged sections of Emergency Order #9 issued by Public Health Madison & Dane              
County on August 21, 2020, as amended September 1, 2020.  

 
On August 21, 2020, in response to the COVID-19 pandemic, Public Health 

Madison-Dane County1 issued Emergency Order #9, citing Wis. Stat. § 252.03(1), (2), and (4). 
As relevant here, certain sections of Emergency Order #9 forbid public and private Dane County 
schools from offering in-person instruction in grades 3 through 12 until certain COVID-19 
benchmarks are met.  Three separate original action petitions were filed on behalf of Dane 
County private and parochial schools and families whose children attend them, challenging those 
sections of Emergency Order #9, specifically:  

(1) On August 25, 2020, Sara Lindsey James filed James v. Heinrich, No.             
2020AP1419-OA. James is the parent of children who attend Our          
Redeemer Lutheran School in Madison;  
(2) On August 26, 2020, the Wisconsin Council of Religious and           
Independent Schools, et al., (WCRIS) filed WCRIS v. Janel Heinrich, No.           
2020AP1420-OA. The WCRIS petitioners are a group of Dane County          
Christian schools; eight families whose children attend those and other          
private schools; and two school membership associations. In addition to          
asking the court to assume original jurisdiction, they also requested an           
order immediately and permanently enjoining enforcement of the        
provisions of Emergency Order #9 that prohibit in-person instruction to          
pupils in grades 3-12; and  

(3) On August 28, 2020, St. Ambrose Academy, et al., (St. Ambrose) filed             
St. Ambrose v. Joseph T. Parisi, No. 2020AP1446-OA. The St. Ambrose           
petition was brought by eight Catholic schools located in Dane County, as            
well as a collection of parents of students who attend those schools. The             
St. Ambrose petitioners also asked for “an immediate order enjoining the           
School-Closure Provisions of Public Health Madison & Dane County         
Emergency Order #9.” 

 
The three sets of petitioners advance many of the same arguments, so their arguments are 

summarized collectively.  Generally, the petitioners challenge the Dane County order on 

1 Janel Heinrich, in her capacity as Director of Dane County public health and the local public                 
health officer for Madison and Dane County, is the named respondent in all three petitions. WCRIS also                 
named Public Health Madison and Dane County as a respondent. St Ambrose Academy also named               
Joseph T. Parisi, in his official capacity as County Executive of Dane County as a respondent.  



statutory and constitutional grounds.  They argue the order is unauthorized under Wis. Stat. § 
252.03 (“Duties of local health officers”).  Wis. Stat. § 252.03 provides, as relevant:  

(1) Every local health officer, upon the appearance of any communicable           
disease in his or her territory, shall immediately investigate all the           
circumstances and make a full report to the appropriate governing body           
and also to the department. The local health officer shall promptly take all             
measures necessary to prevent, suppress and control communicable        
diseases, and shall report to the appropriate governing body the progress           
of the communicable diseases and the measures used against them, as           
needed to keep the appropriate governing body fully informed, or at such            
intervals as the secretary may direct. The local health officer may inspect            
schools and other public buildings within his or her jurisdiction as needed            
to determine whether the buildings are kept in a sanitary condition.”  

(2) Local health officers may do what is reasonable and necessary for the             
prevention and suppression of disease; may forbid public gatherings when          
deemed necessary to control outbreaks or epidemics and shall advise the           
department of measures taken. 
 . . .  

(4) No person may interfere with the investigation under this chapter of             
any place or its occupants by local health officers or their assistants. 

 
The petitioners contend that Wis. Stat. § 252.03(1) only permits local health officers to 

“inspect schools” and they reason that because Wis. Stat. § 252.03(1) does not explicitly list as 
an enumerated power the ability to “close” schools, but rather confers that power on the 
Department of Health Services (DHS) in § 252.02(3), only DHS can close schools.  They also 
dispute whether the terms of Emergency Order #9 are “reasonable and necessary for the 
prevention and suppression” of COVID-19 and/or “necessary to prevent, suppress and control” 
COVID-19.”  They also contend that Emergency Order #9 violates parents’ constitutional rights 
to direct their child’s education, and inhibits their constitutional right to the free exercise of 
religion.  They contend that the school closure provisions in Emergency Order #9 are not 
narrowly tailored to advance the County’s interest in preventing the spread of COVID-19, given 
that many other entities remain open, such as gyms, child care centers, and salons.  

The respondents defend their authority to issue Emergency Order #9.  They note that 
Wis. Stat. § 252.03 empowers the local health official to “promptly take all measures necessary 
to prevent, suppress and control communicable diseases” and to “do what is reasonable and 
necessary for the prevention and suppression of disease.”  Wis. Stat. § 252.03(2), (3).  They 
argue that in light of this broad grant of authority, the fact that DHS is entitled to impose a 
statewide school shutdown does not mean that local officials are prohibited from taking local 
school measures.  In addition, the respondents argue that the Order does not “close” schools. 
Rather, it limits who will be educated in-person to slow the spread of the COVID-19 virus.  

With respect to the constitutional challenges, the respondents argue that the restrictions 
imposed on in-person schooling are dictated by a compelling interest - limiting the spread of 
COVID-19 - and have been carefully designed to protect that interest. They say that Emergency 
Order #9 does not prohibit any religious instruction or worship and they defend, as evidence 



based, the limitations placed on schools as compared with other facilities such as child care 
centers, salons, gyms, etc.   

On September 10, 2020, this court granted the all three petitions for leave to commence 
an original action and consolidated the three cases for briefing and oral argument.  The court also 
temporarily enjoined the provisions of the Order that prohibit schools throughout Dane County 
from providing in-person instructions to students. 

James’s petition presents the following issues: 
1. Whether a local health officer in this state has the power to            

limit the rights of children from attending school in-person, and          
to “order” parents that their children must “stay home” from          
school, regardless of whether those children are sick. 

2. Whether a local health officer in this state has the power to            
limit private gatherings of children, families and other adults in          
private schools, on private property, for religious purposes. 

3. Whether this Court should enjoin Officer Heinrich’s       
“Emergency” Order No. 9, and any other subsequent order         
based on the same material claim to power, as outside the           
scope of a local health officer’s authority under Chapter 252 of           
the Wisconsin Statutes, and violative of the principles set forth          
by this court in Wisconsin Legislature v. Palm, 2020 WI42,          
391 Wis. 2d 497, 942 N.W.2d 900. 

The WCRIS petition presents the following issues: 
1. Whether Wis. Stat. § 252.03 empowers a local health officer to           

issue an order closing schools for in-person instruction for         
select grade levels? 

2. Whether indefinitely closing all public and private schools        
buildings to in-person student instruction for grades 3 through         
12 is “reasonable and necessary for the prevention and         
suppression” of COVID-19 and/or “necessary to prevent,       
suppress and control” COVID-19 where, among other things,        
less than 10% of all COVID cases in Dane County were among            
children aged 0-17 and no deaths have occurred among those          
children testing positive in the County? 

3. Whether Emergency Order #9 unconstitutionally infringes      
upon the state constitutional rights of parents to direct the          
education and upbringing of their children? See Wis. Const.         
art. I, § 1. 

4. Whether Emergency Order #9 unconstitutionally infringes      
upon the state constitutional rights of parents to the free          
exercise of religion? See Wis. Const. art. I, § 18. 

The St. Ambrose petitioners presents the following issues: 



1. Whether Dane County’s School-Closure Order violates      
Petitioners’ fundamental rights to the free exercise of religion         
and the liberty right to guide the upbringing of their children,           
as protected by the Wisconsin Constitution. 

2. Whether the School-Closure Order exceeds Dane County’s       
statutory authority. 

 

 
 
 
 
 


